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Texas law makes it a misdemeanor, punishable only by a fine, either for a 
front-seat passenger in a car equipped with safety belts not to wear one 
or for the driver to fail to secure any small child riding in front. The 
warrantless arrest of anyone violating these provisions is expressly au- 
thorized by statute, but the police may issue citations in lieu of arrest. 
Petitioner Atwater drove her truck in Lago Vista, Texas, with her small 
children in the front seat. None of them was wearing a seatbelt. Re- 
spondent Turek, then a Lago Vista policeman, observed the seatbelt 
violations, pulled Atwater over, verbally berated her, handcuffed her, 
placed her in his squad car, and drove her to the local police station, 
where she was made to remove her shoes, jewelry, and eyeglasses, and 
empty her pockets. Officers took her “mug shot” and placed her, alone, 
in a jail cell for about an hour, after which she was taken before a 
magistrate and released on bond. She was charged with, among other 
things, violating the seatbelt law. She pleaded no contest to the seat- 
belt misdemeanors and paid a $50 fine. She and her husband (collec- 
tively Atwater) filed suit under 42 U. S. C. § 1983, alleging, inter alia, 
that the actions of respondents (collectively City) had violated her 
Fourth Amendment right to be free from unreasonable seizure. Given 
her admission that she had violated the law and the absence of any 
allegation that she was harmed or detained in any way inconsistent with 
the law, the District Court ruled the Fourth Amendment claim meritless 
and granted the City summary judgment. Sitting en banc, the Fifth 
Circuit affirmed. Relying on Whren v. United States, 517 U. S. 806, 
817-818, the court observed that, although the Fourth Amendment gen- 
erally requires a balancing of individual and governmental interests, the 
result is rarely in doubt where an arrest is based on probable cause. 
Because no one disputed that Turek had probable cause to arrest At- 
water, and there was no evidence the arrest was conducted in an ex- 
traordinary manner, unusually harmful to Atwater’s privacy interests, 
the court held the arrest not unreasonable for Fourth Amendment 
purposes. 

Held: The Fourth Amendment does not forbid a warrantless arrest for a 
minor criminal offense, such as a misdemeanor seatbelt violation punish- 
able only by a fine. Pp. 326-355. 
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(a) In reading the Fourth Amendment, the Court is guided by the 
traditional protections against unreasonable searches and seizures af- 
forded by the common law at the time of the framing. E. g., Wilson 
v. Arkansas, 514 U. S. 927, 931. Atwater contends that founding-era 
common-law rules forbade officers to make warrantless misdemeanor 
arrests except in cases of “breach of the peace,” a category she claims 
was then understood narrowly as covering only those nonfelony offenses 
involving or tending toward violence. Although this argument is not 
insubstantial, it ultimately fails. Pp. 326-345. 

(1) Even after making some allowance for variations in the pre- 
founding English common-law usage of “breach of the peace,” the 
founding-era common-law rules were not nearly as clear as Atwater 
claims. Pp. 327-335. 

(i) A review of the relevant English decisions, as well as English 
and colonial American legal treatises, legal dictionaries, and procedure 
manuals, demonstrates disagreement, not unanimity, with respect to of- 
ficers’ warrantless misdemeanor arrest power. On one side, eminent 
authorities support Atwater’s position that the common law confined 
warrantless misdemeanor arrests to actual breaches of the peace. See, 
e. g., Queen v. Tooley, 2 Ld. Raym. 1296, 1301, 92 Eng. Rep. 349, 
352. However, there is also considerable evidence of a broader con- 
ception of common-law misdemeanor arrest authority unlimited by 
any breach-of-the-peace condition. See, e. g., Holyday v. Oxenbridge, 
Cro. Car. 234, 79 Eng. Rep. 805, 805-806; 2 M. Hale, Pleas of the Crown 
88. Thus, the Court is not convinced that Atwater’s is the correct, 
rrr even neeessailly the bettei 1 , leading of the eemmon-law history. 
Pp. 328-332. 

(ii) A second, and equally serious, problem for Atwater’s histori- 
cal argument is posed by various statutes enacted by Parliament well 
before this Republic’s founding that authorized peace officers (and even 
private persons) to make warrantless arrests for all sorts of relatively 
minor offenses unaccompanied by violence, including, among others, 
nightwalking, unlawful game playing, profane cursing, and negligent 
carriage driving. Pp. 333-335. 

(2) An examination of specifically American evidence is to the same 
effect. Neither the history of the framing era nor subsequent legal de- 
velopment indicates that the Fourth Amendment was originally under- 
stood, or has traditionally been read, to embrace Atwater’s position. 
Pp. 336-345. 

(i) Atwater has cited no particular evidence that those who 
framed and ratified the Fourth Amendment sought to limit peace offi- 
cers’ warrantless misdemeanor arrest authority to instances of actual 
breach of the peace, and the Court’s review of framing-era documentary 



320 



ATWATER v. LAGO VISTA 



Syllabus 

history has likewise failed to reveal any such design. Nor is there in 
any of the modern historical accounts of the Fourth Amendment’s adop- 
tion any substantial indication that the Framers intended such a restric- 
tion. Indeed, to the extent the modern histories address the issue, 
their conclusions are to the contrary. The evidence of actual practice 
also counsels against Atwater’s position. During the period leading up 
to and surrounding the framing of the Bill of Rights, colonial and state 
legislatures, like Parliament before them, regularly authorized local of- 
ficers to make warrantless misdemeanor arrests without a breach of the 
peace condition. That the Fourth Amendment did not originally apply 
to the States does not make state practice irrelevant in unearthing 
the Amendment’s original meaning. A number of state constitutional 
search-and-seizure provisions served as models for the Fourth Amend- 
ment, and the fact that many of the original States with such constitu- 
tional limitations continued to grant their officers broad warrantless 
misdemeanor arrest authority undermines Atwater’s position. Given 
the early state practice, it is likewise troublesome for Atwater’s view 
that one year after the Fourth Amendment’s ratification, Congress gave 
federal marshals the same powers to execute federal law as sheriffs had 
to execute state law. Pp. 336-340. 

(ii) Nor is Atwater’s argument from tradition aided by the histor- 
ical record as it has unfolded since the framing, there being no indication 
that her claimed rule has ever become “woven . . . into the fabric” of 
American law. E. g., Wilson, supra, at 933. The story, in fact, is to 
the contrary. First, what little this Court has said about warrantless 
misdemeanor arrest authority tends to cut against Atwater’s argument. 
See, e. g., United States v. Watson, 423 U. S. 411, 418. Second, this is 
not a case in which early American courts embraced an accepted 
common-law rule with anything approaching unanimity. See Wilson, 
supra, at 933. None of the 19th-century state-court decisions cited by 
Atwater is ultimately availing. More to the point are the numerous 
19th-century state decisions expressly sustaining (often against consti- 
tutional challenge) state and local laws authorizing peace officers to 
make warrantless arrests for misdemeanors not involving any breach of 
the peace. Finally, legal commentary, for more than a century, has al- 
most uniformly recognized the constitutionality of extending warrant- 
less arrest power to misdemeanors without limitation to breaches of the 
peace. Small wonder, then, that today statutes in all 50 States and the 
District of Columbia permit such arrests by at least some (if not all) 
peace officers, as do a host of congressional enactments. Pp. 340-345. 

(b) The Court rejects Atwater’s request to mint a new rule of consti- 
tutional law forbidding custodial arrest, even upon probable cause, when 
conviction could not ultimately carry any jail time and the government 
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can show no compelling need for immediate detention. She reasons 
that, when historical practice fails to speak conclusively to a Fourth 
Amendment claim, courts must strike a current balance between indi- 
vidual and societal interests by subjecting particular contemporary cir- 
cumstances to traditional standards of reasonableness. See, e. g., Wyo- 
ming v. Houghton, 526 U. S. 295, 299-300. Atwater might well prevail 
under a rule derived exclusively to address the uncontested facts of her 
case, since her claim to live free of pointless indignity and confinement 
clearly outweighs anything the City can raise against it specific to her. 
However, the Court has traditionally recognized that a responsible 
Fourth Amendment balance is not well served by standards requiring 
sensitive, case-by-case determinations of government need, lest every 
discretionary judgment in the field be converted into an occasion for 
constitutional review. See, e. g., United States v. Robinson, 414 U. S. 
218, 234-235. Complications arise the moment consideration is given 
the possible applications of the several criteria Atwater proposes for 
drawing a line between minor crimes with limited arrest authority and 
others not so restricted. The assertion that these difficulties could be 
alleviated simply by requiring police in doubt not to arrest is unavailing 
because, first, such a tie breaker would in practice amount to a constitu- 
tionally inappropriate least-restrictive-alternative limitation, see, e. g., 
Skinner v. Railway Labor Executives’ Assn., 489 U. S. 602, 629, n. 9, 
and, second, whatever guidance the tie breaker might give would come 
at the price of a systematic disincentive to arrest in situations where 
even Atwater concedes arresting would serve an important societal in- 
terest. That warrantless misdemeanor arrests do not demand the con- 
stitutional attention Atwater seeks is indicated by a number of factors, 
including that the law has never jelled the way Atwater would have it; 
that anyone arrested without formal process is entitled to a magistrate’s 
review of probable cause within 48 hours, County of Riverside v. Mc- 
Laughlin, 500 U. S. 44, 55-58; that many jurisdictions have chosen to 
impose more restrictive safeguards through statutes limiting warrant- 
less arrests for minor offenses; that it is in the police’s interest to limit 
such arrests, which carry costs too great to incur without good reason; 
and that, under current doctrine, the preference for categorical treat- 
ment of Fourth Amendment claims gives way to individualized review 
when a defendant makes a colorable argument that an arrest, with or 
without a warrant, was conducted in an extraordinary manner, unusu- 
ally harmful to his privacy or physical interests, e. g., Whren, 517 U. S., 
at 818. The upshot of all these influences, combined with the good 
sense (and, failing that, the political accountability) of most local law- 
makers and peace officers, is a dearth of horribles demanding redress. 
Thus, the probable-cause standard applies to all arrests, without the 
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need to balance the interests and circumstances involved in particular 
situations. Dunaway v. New York, 442 U. S. 200, 208. An officer may 
arrest an individual without violating the Fourth Amendment if there 
is probable cause to believe that the offender has committed even a very 
minor criminal offense in the officer’s presence. Pp. 345-354. 

(c) Atwater’s arrest satisfied constitutional requirements. It is un- 
disputed that Turek had probable cause to believe that Atwater com- 
mitted a crime in his presence. Because she admits that neither she 
nor her children were wearing seatbelts, Turek was authorized (though 
not required) to make a custodial arrest without balancing costs and 
benefits or determining whether Atwater’s arrest was in some sense 
necessary. Nor was the arrest made in an extraordinary manner, un- 
usually harmful to her privacy or physical interests. See Whren, 517 
U. S., at 818. Whether a search or seizure is “extraordinary” turns, 
above all else, on the manner in which it is executed. See, e. g., ibid. 
Atwater’s arrest and subsequent booking, though surely humiliating, 
were no more harmful to her interests than the normal custodial ar- 
rest. Pp. 354-355. 

195 F. 3d 242, affirmed. 

Souter, J., delivered the opinion of the Court, in which Rehnquist, 
C. J., and Scalia, Kennedy, and Thomas, JJ., joined. O’Connor, J., filed 
a dissenting opinion, in which Stevens, Ginsburg, and Breyer, JJ., 
joined, post, p. 360. 

Robert C. DeCarli argued the cause for petitioners. With 
him on the briefs were Debra Irwin, Pamela McGraw, and 
Michael F. Sturley. 

R. James George, Jr., argued the cause for respondents. 
With him on the brief were William W. Krueger III and 
Joanna R. Lippman. 

Gregory S. Coleman, Solicitor General of Texas, argued 
the cause for the State of Texas et al. as amici curiae urging 
affirmance. With him on the brief were John Cornyn, At- 
torney General, Andy Taylor, First Assistant Attorney Gen- 
eral, and Lisa R. Eskow, Assistant Attorney General, and 
the Attorneys General for their respective States as follows: 
Mark Pryor of Arkansas, Ken Salazar of Colorado, M. Jane 
Brady of Delaware, Carla J. Stovall of Kansas, J. Joseph 
Curran, Jr., of Maryland, Joseph P. Mazurek of Montana, 
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W. A. Drew Edmondson of Oklahoma, Charles M. Condon of 
South Carolina, and Mark L. Earley of Virginia.* 

Justice Souter delivered the opinion of the Court. 

The question is whether the Fourth Amendment forbids a 
warrantless arrest for a minor criminal offense, such as a 
misdemeanor seatbelt violation punishable only by a fine. 
We hold that it does not. 

I 

A 

In Texas, if a car is equipped with safety belts, a front- 
seat passenger must wear one, Tex. Transp. Code Ann. 
§ 545.413(a) (1999), and the driver must secure any small 
child riding in front, § 545.413(b). Violation of either provi- 
sion is “a misdemeanor punishable by a fine not less than 
$25 or more than $50.” § 545.413(d). Texas law expressly 
authorizes “[a]ny peace officer [to] arrest without warrant a 
person found committing a violation” of these seatbelt laws, 
§ 543.001, although it permits police to issue citations in lieu 
of arrest, §§ 543.003-543.005. 

In March 1997, petitioner Gail Atwater was driving her 
pickup truck in Lago Vista, Texas, with her 3-year-old son 
and 5-year-old daughter in the front seat. None of them was 



*Briefs of amici curiae urging reversal were filed for the American 
Civil Liberties Union et al. by Susan N. Herman and Steven R. Shapiro; 
for Americans for Effective Law Enforcement, Inc., by Wayne W. Schmidt, 
James P. Manak, and Bernard J. Farber; for the Cato Institute by Timo- 
thy Lynch; for the Institute on Criminal Justice at the University of Min- 
nesota Law School et al. by Richard S. Frase; for the National Association 
of Criminal Defense Lawyers et al. by Wesley MacNeil Oliver and Joshua 
Dratel; and for the Texas Criminal Defense Lawyers Association by Greg 
Westfall and William S. Harris. 

Briefs of amici curiae urging affirmance were filed for the United 
States by Solicitor General Waxman, Assistant Attorney General Robin- 
son, Deputy Solicitor General Dreeben, and Patricia A. Millett; for the 
National League of Cities et al. by Richard Ruda and James I. Crowley; 
and for the Texas Police Chiefs Association by James McLaughlin, Jr. 
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wearing a seatbelt. Respondent Bart Turek, a Lago Vista 
police officer at the time, observed the seatbelt violations 
and pulled Atwater over. According to Atwater’s complaint 
(the allegations of which we assume to be true for present 
purposes), Turek approached the truck and “yellfed]” some- 
thing to the effect of “[wje’ve met before” and “[yjou’re going 
to jail.” App. 20. 1 He then called for backup and asked to 
see Atwater’s driver’s license and insurance documentation, 
which state law required her to carry. Tex. Transp. Code 
Ann. §§521.025, 601.053 (1999). When Atwater told Turek 
that she did not have the papers because her purse had been 
stolen the day before, Turek said that he had “heard that 
story two-hundred times.” App. 21. 

Atwater asked to take her “frightened, upset, and crying” 
children to a friend’s house nearby, but Turek told her, 
“[ylou’re not going anywhere.” Ibid. As it turned out, At- 
water’s friend learned what was going on and soon arrived 
to take charge of the children. Turek then handcuffed At- 
water, placed her in his squad car, and drove her to the local 
police station, where booking officers had her remove her 
shoes, jewelry, and eyeglasses, and empty her pockets. Of- 
ficers took Atwater’s “mug shot” and placed her, alone, in a 
jail cell for about one hour, after which she was taken before 
a magistrate and released on $310 bond. 

Atwater was charged with driving without her seatbelt 
fastened, failing to secure her children in seatbelts, driving 
without a license, and failing to provide proof of insurance. 
She ultimately pleaded no contest to the misdemeanor seat- 
belt offenses and paid a $50 fine; the other charges were 
dismissed. 



1 Turek had previously stopped Atwater for what he had thought was a 
seatbelt violation, but had realized that Atwater’s son, although seated on 
the vehicle’s armrest, was in fact belted in. Atwater acknowledged that 
her son’s seating position was unsafe, and Turek issued a verbal warning. 
See Record 379. 
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B 

Atwater and her husband, petitioner Michael Haas, filed 
suit in a Texas state court under 42 U. S. C. § 1983 against 
Turek and respondents City of Lago Vista and Chief of Po- 
lice Frank Miller. So far as concerns us, petitioners (whom 
we will simply call Atwater) alleged that respondents (for 
simplicity, the City) had violated Atwater’s Fourth Amend- 
ment “right to be free from unreasonable seizure,” App. 23, 
and sought compensatory and punitive damages. 

The City removed the suit to the United States District 
Court for the Western District of Texas. Given Atwater’s 
admission that she had “violated the law” and the absence of 
any allegation “that she was harmed or detained in any way 
inconsistent with the law,” the District Court ruled the 
Fourth Amendment claim “meritless” and granted the City’s 
summary judgment motion. No. A-97 CA 679 SS (WD Tex., 
Feb. 13, 1999), App. to Pet. for Cert. 50a-63a. A panel of 
the United States Court of Appeals for the Fifth Circuit re- 
versed. 165 F. 3d 380 (1999). It concluded that “an arrest 
for a first-time seat belt offense” was an unreasonable seizure 
within the meaning of the Fourth Amendment, id., at 387, 
and held that Turek was not entitled to qualified immunity, 
id., at 389. 

Sitting en banc, the Court of Appeals vacated the panel’s 
decision and affirmed the District Court’s summary judg- 
ment for the City. 195 F. 3d 242 (CA5 1999). Relying on 
Whren v. United States, 517 U. S. 806 (1996), the en banc 
court observed that, although the Fourth Amendment gener- 
ally requires a balancing of individual and governmental in- 
terests, where “an arrest is based on probable cause then 
‘with rare exceptions . . . the result of that balancing is not 
in doubt.’ ” 195 F. 3d, at 244 (quoting Whren, supra, at 817). 
Because “fnjeither party dispute[d] that Officer Turek had 
probable cause to arrest Atwater,” and because “there [was] 
no evidence in the record that Officer Turek conducted the 
arrest in an ‘extraordinary manner, unusually harmful’ to At- 
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water’s privacy interests,” the en banc court held that the 
arrest was not unreasonable for Fourth Amendment pur- 
poses. 195 F. 3d, at 245-246 (quoting Whren, supra, at 818). 

Three judges issued dissenting opinions. On the under- 
standing that citation is the “usual procedure” in a traffic 
stop situation, Judge Reynaldo Garza thought Atwater’s 
arrest unreasonable, since there was no particular reason 
for taking her into custody. 195 F. 3d, at 246-247. Judge 
Weiner likewise believed that “even with probable cause, [an] 
officer must have a plausible, articulable reason” for making 
a custodial arrest. Id., at 251. Judge Dennis understood 
the Fourth Amendment to have incorporated an earlier, 
common-law prohibition on warrantless arrests for misde- 
meanors that do not amount to or involve a “breach of the 
peace.” Ibid. 

We granted certiorari to consider whether the Fourth 
Amendment, either by incorporating common-law restric- 
tions on misdemeanor arrests or otherwise, limits police of- 
ficers’ authority to arrest without warrant for minor criminal 
offenses. 530 U. S. 1260 (2000). We now affirm. 

II 

The Fourth Amendment safeguards “[t]he right of the peo- 
ple to be secure in their persons, houses, papers, and effects, 
against unreasonable searches and seizures.” In reading 
the Amenijpent, we are gf(fideddo 5 F“the traditional protec- 
tions against unreasonable searches and seizures afforded by 
the common law at the time of the framing,” Wilson v. Ar- 
kansas, 514 U. S. 927, 931 (1995), since “[a]n examination of 
the common-law understanding of an officer’s authority to 
arrest sheds light on the obviously relevant, if not entirely 
dispositive, consideration of what the Framers of the Amend- 
ment might have thought to be reasonable,” Payton v. New 
York, 445 U. S. 573, 591 (1980) (footnote omitted). Thus, the 
first step here is to assess Atwater’s claim that peace officers’ 
authority to make warrantless arrests for misdemeanors was 
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restricted at common law (whether “common law” is under- 
stood strictly as law judicially derived or, instead, as the 
whole body of law extant at the time of the framing). At- 
water’s specific contention is that “founding-era common-law 
rules” forbade peace officers to make warrantless misde- 
meanor arrests except in cases of “breach of the peace,” a 
category she claims was then understood narrowly as cov- 
ering only those nonfelony offenses “involving or tending 
toward violence.” Brief for Petitioners 13. Although her 
historical argument is by no means insubstantial, it ulti- 
mately fails. 

A 

We begin with the state of pre-founding English common 
law and find that, even after making some allowance for vari- 
ations in the common-law usage of the term “breach of the 
peace,” 2 the “founding-era common-law rules” were not 

2 The term apparently meant very different things in different common- 
law contexts. For instance, under a statute enacted during the reign of 
Charles II forbidding service of any warrant or other court process on 
Sunday “except in cases of treason, felony or breach of the peace,” 29 Car. 
II, ch. 7, §6. 8 Statutes at Large 414 (1676) . “it was held that every indict- 
able offense was constructively a breach of the peace,” Wilgus, Arrest 
Without a Warrant, 22 Mich. L. Rev. 541, 574 (1924); see also Ex parte 
Whitchurch, 1 Atk. 56, 58, 26 Eng. Rep. 37, 39 (Ch. 1749). The term car- 
ried a similarly broad meaning when employed to define the jurisdiction 
of justices of the peace, see 2 W. Hawkins, Pleas of the Crown , ch. 8, 
§ 38, p. 60 (6th ed. 1787) (hereinafter Hawkins), or to delimit the scope of 
parliamentary privilege, see Williamson v. United States, 207 U. S. 425, 
435-446 (1908) (discussing common-law origins of Arrest Clause, U. S. 
Const., Art. I, § 6, cl. 1). 

Even when used to describe common-law arrest authority, the term’s 
precise import is not altogether clear. See J. Turner, Kenny’s Outlines of 
Criminal Law §695, p. 537 (17th ed. 1958) (“Strangely enough what consti- 
tutes a ‘breach of the peace’ has not been authoritatively laid down”); G. 
Williams, Arrest for Breach of the Peace, 1954 Crim. L. Rev. 578, 578-579 
(“The expression ‘breach of the peace’ seems clearer than it is and there 
is a surprising lack of authoritative definition of what one would suppose 
to be a fundamental concept in criminal law”); Wilgus, supra, at 573 
(“What constitutes a breach of peace is not entirely certain”). More often 
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nearly as clear as Atwater claims; on the contrary, the 
common-law commentators (as well as the sparsely reported 
cases) reached divergent conclusions with respect to officers’ 
warrantless misdemeanor arrest power. Moreover, in the 
years leading up to American independence, Parliament re- 
peatedly extended express warrantless arrest authority to 
cover misdemeanor-level offenses not amounting to or involv- 
ing any violent breach of the peace. 

1 

Atwater’s historical argument begins with our quotation 
from Halsbury in Carroll v. United States, 267 U. S. 132 
(1925), that 

“ ‘[i]n cases of misdemeanor, a peace officer like a pri- 
vate person has at common law no power of arresting 
without a warrant except when a breach of the peace 
has been committed in his presence or there is reason- 
able ground for supposing that a breach of peace is about 
to be committed or renewed in his presence.’ ” Id., at 
157 (quoting 9 Halsbury, Laws of England § 612 , p. 299 
(1909)). 



than not, when used in reference to common-law arrest power, the term 
seemed to connote an element of violence. See, e. g., M. Dalton, Country 
Justice, ch. 3, p. 9 (1727) (“The Breach of th[e] Peace seemeth to be any 
injurious Force or Violence moved against the Person of another, his 
Goods, Lands, or other Possessions, whether by threatening words, or by 
furious Gesture, or Force of the Body, or any other Force used in ter- 
rorem"). On occasion, however, common-law commentators included in 

involve violence or a threat thereof. See M. Hale, A Methodical Summary 
of the Principal Matters Relating to the Pleas of the Crown *134 (7th ed. 
1773) (“Barretries”); 4 W. Blackstone, Commentaries on the Laws of Eng- 
land 149 (1769) (hereinafter Blackstone) (‘Tslpreading false news”). For 
purposes of this case, it is unnecessary to reach a definitive resolution of 
the uncertainty. As stated in the text, we will assume that as used in 
the context of common-law arrest, the phrase “breach of the peace” was 
understood narrowly, as entailing at least a threat of violence. 
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But the isolated quotation tends to mislead. In Carroll it- 
self we spoke of the common-law rule as only “sometimes 
expressed” that way, 267 U. S., at 157, and, indeed, in the 
very same paragraph, we conspicuously omitted any refer- 
ence to a breach-of-the-peace limitation in stating that the 
“usual rule” at common law was that “a police officer [could] 
arrest without warrant . . . one guilty of a misdemeanor if 
committed in his presence.” Id., at 156-157. Thus, what 
Carroll illustrates, and what others have recognized, is that 
statements about the common law of warrantless misde- 
meanor arrest simply are not uniform. Rather, “[a]t com- 
mon law there is a difference of opinion among the authori- 
ties as to whether this right to arrest [without a warrant] 
extends to all misdemeanors.” American Law Institute, 
Code of Criminal Procedure, Commentary to §21, p. 231 
(1930). 

On one side of the divide there are certainly eminent au- 
thorities supporting Atwater’s position. In addition to Lord 
Hhlsbtoy,) quoted -in Carroll ^ James Fitzgames Stephen and'! 
Glanville Williams both seemed to indicate that the common 
law confined warrantless misdemeanor arrests to actual 
breaches of the peace. See 1 J. Stephen, A History of the 
Criminal Law of England 193 (1883) (“The common law did 
not authorise the arrest of persons guilty or suspected of 
misdemeanours, except in cases of an actual breach of the 
peace either by an affray or by violence to an individual”); 
G. Williams, Arrest for Breach of the Peace, 1954 Crim. 
L. Rev. 578, 578 (“Apart from arrest for felony . . . , the only 
power of arrest at common law is in respect of breach of the 
peace”). See also Queen v. Tooley, 2 Ld. Raym. 1296, 1301, 
92 Eng. Rep. 349, 352 (Q. B. 1710) (“[A] constable cannot ar- 
rest, but when he sees an actual breach of the peace; and if 
the affray be over, he cannot arrest”). 

Sir William Blackstone and Sir Edward East might also be 
counted on Atwater’s side, although they spoke only to the 
sufficiency of breach of the peace as a condition to warrant- 
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less misdemeanor arrest, not to its necessity. Blackstone 
recognized that at common law “[t]he constable . . . hath 
great original and inherent authority with regard to ar- 
rests,” but with respect to nonfelony offenses said only that 
“[h]e may, without warrant, arrest any one for a breach of 
the peace, and carry him before a justice of the peace.” 4 
Blackstone 289. Not long after the framing of the Fourth 
Amendment, East characterized peace officers’ common-law 
arrest power in much the same way: “A constable or other 
known conservator of the peace may lawfully interpose upon 
his own view to prevent a breach of the peace, or to quiet an 
affray . . . .” IE. East, Pleas of the Crown §71, p. 303 

(1803). 

The great commentators were not unanimous, however, 
and there is also considerable evidence of a broader concep- 
tion of common-law misdemeanor arrest authority unlimited 
by any breach-of-the-peace condition. Sir Matthew Hale, 
Chief Justice of King’s Bench from 1671 to 1676, 3 wrote in 
his History of the Pleas of the Crown that, by his “original 
and inherent power,” a constable could arrest without a war- 
rant “for breach of the peace and some misdemeanors, less 
than felony.” 2 M. Hale, Pleas of the Crown 88 (1736). 
Hale’s view, posthumously published in 1736, reflected an 
understanding dating back at least 60 years before the ap- 
pearance of his Pleas yet sufficiently authoritative to sustain 
a momentum extending well beyond the framing era in 
this country. See The Compleat Parish-Officer 11 (1744) 
(“[T]he Constable . . . may for Breach of the Peace, and 
some Misdemeanors less than Felony, imprison a Man”); 
R. Burn, The Justice of the Peace 271 (1837) (“A constable . . . 
may at common law, for treason, felony, breach of the peace, 
and some misdemeanors less than felony, committed in 
his view, apprehend the supposed offender without any 
warrant” (italics in original)); 1 J. Chitty, A Practical 



3 E. Foss, The Judges of England 113 (1864). 



